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COMMONWEALTH OF VIRGINIA

STATE CORPORATION COMMISSION
AT RICHMOND, APRIL 19, 2002

CAVAL|I ER TELEPHONE, LLC,
Petiti oner

V. CASE NO. PUC-2002- 00002
VERI ZON VI RA NI A | NC.
Def endant

DI SM SSAL ORDER

On January 7, 2002, Cavalier Tel ephone, LLC ("Cavalier"),
filed its Petition requesting that the State Corporation
Commi ssi on (" Comm ssion”) suspend and investigate Verizon
Virginia Inc.'s ("Verizon Virginia") FlexGow Service tariff and
enjoin Verizon Virginia fromconduct described in Exhibit "A" of
its Petition and alleged to be illegal and discrimnatory.

The Comm ssion issued an Order on January 22, 2002, which
al lowed the FlexGrow Service tariff filed by Verizon Virginia on
Decenber 20, 2001, to go into effect on an interimbasis and
call ed for responsive pleadings to be filed by the parties.?
Pursuant to the Comm ssion's Order of January 22, 2002, Verizon

Virginia filed a Motion to Dismss on January 28, 2002. On

1 Order Allowing Verizon Virginia Inc. FlexGow Service Tariff to Go Into
Effect On InterimBasis ("Order of January 22, 2002").

Effective April 9, 2002, the new Case Managenent Systemrequires
that the case nunber format for all Comm ssion orders change
from e.g., PUE010663 to the follow ng: PUE-2001-00663.
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February 1, 2002, Cavalier filed a Reply and Mtion to Expand
Scope of Proceeding to Enconpass | nvestigation Previously
Commenced Under Docket Nos. PUC 2001-00166 and PUC-2001-00176
("Motion To Expand").

On February 25, 2002, Verizon Virginia filed a Response to
Cavalier's Mdtion to Expand ("Verizon Virginia s Response”) and
on March 7, 2002, Cavalier filed a Reply In Support of Mtion to
Expand Scope of Proceeding ("Cavalier's Reply").

On March 29, 2002, Verizon Virginia filed a Mdtion For
Protective Order to shield it fromhaving to respond to
Cavalier's First Set of discovery requests. For the reasons
stated below, both Cavalier's Mtion to Expand and Veri zon
Virginia's Motion For Protective Order are nmade noot by this
Di sm ssal Order and need not be addressed separately.?

NOW THE COWM SSI ON, havi ng consi dered the pl eadi ngs of
record and applicable law, finds that Verizon Virginia' s Mtion
to Dism ss should be granted. However, in granting this Mtion
to Dism ss, the Conm ssion does not agree, as Verizon Virginia
contends, that we have no authority to investigate its new
service offerings pursuant to 8§ 56-238 of the Code of Virginia.
Verizon Virginia clainms that the introduction of new services is

governed only by Section D of its Plan for Alternative

2 |f Cavalier files a conplaint as discussed later in this Order, any
subsequent discovery issues can be raised in that case.
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Regul ation ("Plan").® The Plan governing the regul ati on of
Verizon Virginia was adopted pursuant to § 56-235.5 of the Code
of Virginia. Section 56-235.5 B specifically states nerely that
any alternative regulatory plan adopted pursuant to this Section
"may replace the ratenmaki ng net hodol ogy set forth in § 56-
235.2." Moreover, 8 56-235.5 nowhere suggests that the
Comm ssi on cannot apply the requirenents of 8 56-238 to any
proposed tariff offerings (whether for new or existing services)
of Verizon Virginia. The Comm ssion sinply finds that Cavalier
has not denonstrated sufficient need for the Conmi ssion to
ei ther suspend or initiate an investigation of Verizon
Virginia's FlexGow Service tariff pursuant to § 56-238.
Furthernore, as evidenced in its Mdtion to Expand, it
appears that Cavalier is primarily concerned with the all eged
di scrim natory practice of Verizon Virginia' s provisioning of
DS1 circuits ordered as an unbundl ed network el enent ("UNE') and
is less truly concerned with any specific provisions of the
FlexGrow Service tariff. 1Inits Mdtion to Expand, Cavalier’
requests that the Conm ssion resune its investigation of Verizon
Virginia's DS1 and DS3 provisioning practices begun in Case
Nos. PUC-2001- 00166 and PUC-2001-00176. While these cases have

been cl osed and nmay not be procedurally re-instituted in the

3 Most recently approved/ nodified in Case No. PUC-2001-00032. Verizon
Virginia contends that because it has proposed to classify Fl exG ow as
di scretionary, the only challenge can be to the proper classification of
service (p. 3 of Verizon Virginia's Mdtion to Disniss).
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gui se of this proceeding, Cavalier may file a conplaint or other
appropriate action in a separate proceedi ng agai nst Verizon
Virginia addressing its alleged discrimnatory provisioning
practices in providing DS1 and DS3 UNEs for the Conmmi ssion's
consideration if it wants us to undertake a new i nvestigation.

Accordingly, IT 1S ORDERED THAT

(1) This case is hereby dism ssed w thout prejudice.

(2) Verizon Virginia's FlexGowtariff shall remain in

ef f ect.



